Reports of Significant Concentrations in Vietnam’s Telecommunications and Domestic Air Transportation Sectors

As reported by various sources, the Government of Vietnam had made it known that EVN Telecom was going to be transferred away from the state-owned electrical utility EVN.  It was also reported that EVN Telecom had generated significant losses and debts.  While interest in all or part of EVN was expressed by various foreign and domestic investors, the government announced that EVN would be transferred to the Viettel telecom group, a state-owned telecommunications company, as of January 1, 2012.

 Hanoi Telecom, another state owned enterprise also interested in EVN Telecom, had taken the extraordinary step of writing government officials, including the Vietnam Competition Authority, stating that permitting Viettel to acquire EVN Telecom would breach the Competition Law.

Under Vietnam’s Competition Law, where the parties to an economic concentration have a combined market share of 30-50%, the parties must notify the Vietnam Competition Authority.  Where the parties have a combined market share over 50%, the transaction is prohibited under Article 18 unless an exemption is granted under Article 19 based on one of the following cases:

1. One or more of the parties participating in the economic concentration is or are at risk of being dissolved or of becoming bankrupt;

2. The economic concentration has the effect of extension of export or contribution to socio-economic development and/or to technical and technological progress.

Therefore, should Viettel/EVN Telecom’s economic concentration be prohibited under Article 18, an application for exemption would have to be filed.  If the exemption is under Section 1, it would be approved by the Minister of Trade; if under Section 2, then by the Prime Minister.   Should the 50% market share threshold not be breached, it is expected that the transaction would still constitute a notifiable proposed economic concentration. 

In the air travel industry, a potential transaction is making news that is almost ironic from a competition perspective.    In 2008, Vietnam Air Petrol Company (“Vinapco”), a subsidiary of Vietnam Airlines, cut supplies of aviation fuel to an earlier incarnation of Jetstar Pacific Airlines.  This led to Vietnam’s first major competition law decision which determined that Vinapco had abused its dominant position.  

It has now been reported that the government is considering having Vinapco’s parent, Vietnam Airlines, acquire a 70% stake in Jetstar from the State Capital Investment Corporation, which manages certain of the Vietnamese government’s investments.  Similar to the Viettel/EVN transaction, there have been comments that the proposed acquisition would violate Article 18 of the Competition Law given that Article 34 of Decree 116 clarifies that an economic concentration for purposes of the Competition Law includes the acquisition of 50% or more of the voting rights of a company.  However, it has been speculated that this transaction might also be suitable for an exemption under Article 19. 

Dr. Pham Viet Muon, Deputy Head of the Steering Committee on Business Renovation and Development, was recently quoted discussing both these transactions.  With respect to Viettel/EVN, he is reported to opine that this transaction would be permitted under Article 19 and, further, that Viettel’s market share is only approximately 37-38%.    With respect to the contemplated Vietnam Airlines/Jetstar transaction, Dr. Pham Viet Muon’s comments stressed that nothing had been decided with respect to this proposed transaction and that, even if it should proceed, the two airlines would not be merged.   

In each case, assuming the transactions are notifiable and that the relevant market shares are as high as has been suggested, it would be interesting to obtain some insight into the Vietnam Competition Authority’s analysis of the concentrations and, if applicable, any Article 19 exemptions.

